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ESSAY
LAW AND MORALITY IN EVOLUTIONARY COMPETITION
(AND WHY MORALITY LOSES)
Colin P.A. Jones*
Memetics is the idea that ideas themselves, or perhaps more accurately,
cultural concepts, are similar to genes and thus go through a Darwinian
process of natural selection or evolutionary transmission similar to the
genetic information of living organisms.' Accordingly, those memes that
are successful survive to inhabit a greater portion of the cultural
ecosystem, while those that are not, gradually die out. For example,
capitalism could be seen as a highly successful meme, while Marxism has
arguably failed and is facing the increasing threat of extinction within
human society.2
The preceding paragraph is almost certainly a poor introduction to the
field of memetics. It is also acknowledged that the whole field of memetics
is the subject of some controversy and criticism among natural and social

* A.B., U.C. Berkeley, 1986, LL.M., Tohoku University, 1990, J.D./LL.M., Duke

University School of Law, 1993. Admitted to the New York State Bar since 1994. This Essay is
dedicated to my parents, who have shown me more about morality than I can ever hope to learn
about law, and to my son Owen, whom I love with all my heart.
1. See, e.g., RICHARD DAWKiNS, THE SELFISH GENE 203-15 (1976); John Wilkins, On
Choosing to Evolve: Strategies Without a Strategists, 3 J. MEmECS 91 (1999); see generally Bruce
Edmonds & Center for Policy Modifying, A Brief Overview & History of Memetics (Nov. 12,
1996), available at http://jom-emit.cfpm.org/overview.html (last visited May 26, 2004).
2. As with anything involving natural selection, whether a successful meme is desirable or
beneficial to the greater whole, in the long run, is of course irrelevant. Based on presence and
population, humans are arguably the mostly wildly successful organism the planet Earth has ever
seen at a time when an increasing number of humans regard this as a bad thing. Cockroaches and
rats are also highly successful, adaptive species that nobody seems to like particularly much either.
Thus as with species, subjective judgments as to whether memes are good or bad have nothing to
do with whether they are capable of adapting, spreading, and expanding throughout society. If the
Final Solution, slavery and forced sterilization of the feeble-minded were memes, they were
tremendously successful ones in their time, much as they have been decried then and afterwards.
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scientists alike.3 But the reader is asked to accept the concept and the
explanation as provided for purposes of the argument that follows.
Suppose that law is just another type of meme, a cultural concept
engaged in a Darwinian struggle to reproduce and expand itself within a
variety of human social ecosystems.4 Thus in societies where the rule of
law is reliable, the concept of law has evolved and replicated itself to the
point where it has become one of the dominant "organisms" within the
society in which it exists. By contrast, in societies where the rule of law is
less reliable, the law must still struggle with competing memes: violence
as a means of conflict resolution, corruption as a means of achieving
political or economic goals, and so forth. Within each society there will be
specific areas of human affairs, territories, in which law has been more
successful in expanding its presence than others. For example, even in
countries with reliable legal systems, the law may a have lesser role to play
in family matters or domestic violence, than in others, because more
traditional and established memes ("father knows best," for example) are
still dominant within that territory.
This is a highly simplistic dichotomy of course, and as with their
biological counterparts, memetic ecosystems will have a mixture of more
and less dominant memes. Some memes compete directly with each other,
and others form a symbiotic relationship with each other and enhance each
others' survival and expansion. Education, for example, could be seen as
a meme or set of memes that arguably exists in symbiosis with law. The
makers and adjudicators of law are invariably among the most educated
members of society and thus act as a type of host, enabling the
transmission of the legal meme. Language, theorized by some as being a
form of parasitic "bug," also enjoys a symbiotic relationship with law,
being the method by which law is created, recorded, and transmitted (as
discussed below).'

3. See Kevin Lalland & Gillian Brown, The Golden Meme, NEW SCIENTIST, Aug. 3, 2002,
at 41. Criticisms include that identifying memes involves subjective judgments, that memetics does
not take into account the role of the human mind which is itself subject to genetic influences, and
that ideas are subject to constant aggregation and disaggregation that are absent from their genetic
counterparts. See id. This Essay also notes counterarguments to the effect that genes have
characteristics more similar to memes than are accounted for in these criticisms. See id. It also
posits that accepted scientific experimental methodologies should be able to identify the
evolutionary characteristics of memes. See id.
4. Although the definition of law is discussed below in the context of a more specific
argument, for general purposes of this Essay refers to the commonly accepted usage in western
society, i.e., common law principles and statutory laws and regulations, as opposed to religious
laws or other more specific meanings of the term.
5. Ken Grimes, The Language Bug, NEW SCIENTIST, Jan. 18, 2003, at 30.
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Law as a meme has arguably been very successful in the United States
and most other western democracies. This is evidenced by the increasing
expansion of its role in society and the increasingly specialized nature of
various fields of law.6 For example, in the United States it is now possible
to specialize in one or two provisions of just one of the acts constituting
U.S. securities laws. Indeed, it would probably now be impossible for any
single individual to master all aspects of U.S. securities laws. Although,7
doubtless there are zealous lawyers who will purport to having done so.
The increased specialization of law as evidence of law's tremendous
success as a meme makes perfect sense. The meme, after all, is adapting
to a sphere of human activity (transactions in securities in the case of the
preceding example), just as a single species of animal may adapt to
different environments or living conditions (the different types of finches
observed by Darwin in the Galapagos being a prime example). It is
through specialization that law is able to co-opt an increasingly large
sector of society into expanding its presence. As law and legal documents
become more specialized and complex, more lawyers and other trained
specialists are needed to deal with them. Law and education enhance each
other's place in society by producing more legal professionals. Similar to
the adage "to a man with a hammer, all problems look like a nail," as more
people - hosts, perhaps we should call them - with legal training,
understanding of law and its concepts encounter problems in society, the
more likely they are to attempt to apply legal solutions to these problems.
As a result, increasingly large areas of our social ecosystem are inhabited
by the legal meme. Many family problems are now resolved in U.S. courts
whereas fifty or a hundred years ago they would have been resolved within
the family or through other means.' Recycling is required by law in many
places today when it was not required twenty to thirty years ago. 9 Day-to6. This Essay asks the reader to accept the proposition that there is more law in the present
than in the past. Such data is hard to measure because of the difficulty of quantifying judge-made
common law. However, the expansion of law is evident by the amount of new regulations proposed
or issued by the U.S. government on a daily basis in the Federal Register.
7. For example, mergers and acquisitions lawyers will typically deal primarily with the
Williams Act of 1968, which is incorporated in sections 13(d), 14(d), and 14(e) of the Exchange
Act of 1934 (15 U.S.C. §§ 78m(d), 78n(d), and 78n(e)) which, together with the rules promulgated
thereunder, constitute the rules governing proxy solicitations and tender offers. I personally spent
approximately four years of my career primarily engaged in securities offerings for non-U.S.
companies that took advantage of the exemptions and safe harbors provided by Rule 144A (17
C.F.R. § 230.144A) and Regulation S (17 C.F.R. §§ 230.901-.904) under the Securities Act of 1933
(15 U.S.C. § 77a).
8. See, e.g., Susan Frelich Appleton, From the Lemma Barkeloo andPhoebe Couzins Era
to the New Millennium: 130 Years of Family Law, 6 WASH. U. J.L. & POL'Y 189 (2001).
9. See, e.g., Anthony R. Depaolo, Comment, PlasticsRecycling Legislation: Not Just the
Same Old Garbage,22 B.C. ENVTL. AFF. L. REV. 873 (1995).
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day activities such as flying, driving, and sending your children to school
are all subject to more regulation today than a generation ago. Law has
rapidly rushed into the Internet, a new and previously "lawless" (or
"uninhabited") memetic ecosystem."0
Having explained the concept so far using one simple dichotomy,
consider another. Suppose also that morality is another different form of
a meme, just like those described above. Where would it fit in the human
eco-system? My supposition is that both law and morality compete to
occupy the same social environment - let us call this the environment of
"conduct governing norms," as is implied by commonly accepted
definitions of both terms."
Under the principle of competitive exclusion in biological evolution,
if two species compete for the same sector of an environment, only two
results are possible: the two species will evolve so that they occupy
different niches, or one species will become extinct.2 A similar principle
applies in our law-morality memetic dichotomy; morality competes
unsuccessfully with law and its viability is being degraded by law's
expansion. Law degrades the ability of morality to thrive and replicate
itself through a number of competitive processes described below.
First, law narrows the parameters within which morality can be
exercised. Morality requires freedom of action since one cannot make a
moral decision without the freedom to do so. 3 Arguably, no moral
decision is involved in filing taxes, sending children to school, or not
10. See, e.g., LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE (1999) (arguing
that, in effect, in cyberspace, law competes for the control of conduct with computer code); Jeffrey
J. Look, Law and Order on the Wild, Wild West (WWJ9, 24 U. ARK. LITTLE ROCK L. REV. 817
(2002) (examining the evolving legal issues related to the Internet and comptter technology); Justin
Hughes, The Internet and the Persistence of Law, 44 B.C. L. REV. 359 (2003) (discussing the
convergence among legal responses to cyberspace and proposing a basic taxonomy for different
models of convergence, as well as the effects on both "Internet law" and traditional legal norms).
11. While both morality and law have many definitions, both sets of definitions include
meanings relating to the governing of conduct. For example, "Morality: the doctrine or branch of
knowledge that deals with right and wrong moral.. .; conduct; esp. good moral conduct; behaviour
conforming to moral law." SHORTER OXFORD ENGLISH DICTIONARY 1830 (5th ed. 2002). Law has
been defined as a"rule of conduct imposed by secular authority." Id. at 1552-53. Law has also been
defined as "a body of rules of action or conduct prescribed by controlling authority." BLACK'S LAW
DICTIONARY 795 (5th ed. 1979). The theory about law competing with and increasingly displacing
morality is neatly supported by the fact that in its 1500-odd pages, Black's Law Dictionary does
not bother to include a definition of the latter term. William C. Burton, LEGAL THESAURUS (1980)
(another common legal reference also lacking any listing of the term morality).
12. See JAMES TREFIL, THE NATURE OF SCIENCE 85 (2003).
13. QUOTATIONARY 524 (Leonard Roy Frank ed., 2001) ("without freedom there can be no
morality" (quoting CARL JUNO, THE RELATION'S BETWEEN THE EGO AND THE UNCONSCIOUS (1.2)
(1928)). Freedom may, of course, be another type of meme!
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killing one's mother-in-law, because the law imposes clearly defined
penalties on the failure to do otherwise. Indeed, the only decision one has
in each of these situations is whether or not to obey the law. One may
choose, of course, not to obey the law on moral grounds. However,
remember that the focus of our discussion is not on the content of law or
morality in any given situation, but on the ability of morality as a form of
ideas and information that seeks to expand, or at least survive by
transmitting itself within a social system. To the extent the law penalizes
certain forms of conduct, possibly imprisoning and isolating one from the
rest of society for noncompliance, the morality involved in engaging in
such conduct in violation of such laws is impeded in its ability to transmit
itself. This may not always be the case, but the ability to advocate or set
an example to others, is hindered significantly if one is confined to a
maximum security prison.
Thus the moral decision as to whether or not to obey the law is a
completely binary one, and as such may not be much of a decision at all.
The law dictates what is "right" and what is "wrong" and that dichotomy
is applicable to all of us equally. It is also completely external; we have no
opportunity to debate whether or not what we as individuals consider to be
right or wrong is accurately reflected in the law (other than in the
legislative process, in which most of us do not participate directly).
Morality, however, whether individual or collective, may be much
more complex, involving many shades of grey. Moral decisions may
involve difficult trade-offs and an appraisal of specific circumstances (or
a decision to ignore specific circumstances in favor of a fundamental
principle). In the United States, the decision to not have an abortion
remains a moral one, though law continues to attempt to displace morality
in this sphere. 4 If abortion were to be criminalized, not having an abortion
would no longer be a moral choice; it would be a civic duty - a legal
obligation."
As the role of law expands in society, the ability to make moral
decisions becomes increasingly restricted to narrow, legally-defined
parameters (subject, of course, to the ability to choose to ignore the law as
described above). Look at the sphere of family law. No moral decision is
involved in whether to support children of a failed relationship, as this is
mandated by law in most civilized nations. The degree to which one
supports his or her children, and the frequency and extent to which one
14. This statement is intended to be neither in favor of or against abortion.
15. In the real world, people may have the option of going to a different state or country in
order to engage (or not engage) in conduct consistent with their own morality but which is illegal
(or legally required) in the jurisdiction they have left. This ability does not affect the analysis of
law-morality competition within a specific legal system.
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will allow a former partner to see his or her biological children may be
mandated by court order or contract. In this sphere, the ability to make
moral decisions is limited to, for example, whether or not one will rejoice
in his or her children spending time with a former partner or use emotional
pressure to alienate them. Perhaps, one can post-date child support or
alimony checks so that the checks can only be cashed on the last possible
day of the court-ordered payment period.
Are these moral decisions? Perhaps they are. However, morality is not
and cannot be stupid or trivial. Consequently, as the parameters within
which moral decision-making can be exercised become narrower, the more
likely it becomes that any individual decision is to be rendered devoid of
any element of morality. To return to the biological analogy, the less
successful species, in this case morality, is being driven into a narrower
ecological niche. However, just as a giant redwood tree cannot grow in a
flower pot, the concept of "niche morality" is oxymoronic. Most people
believe in a moral duty to safeguard children through adulthood. Would
the decision to fasten their seatbelts be a moral one if it was not legally
mandated? What about the decision to put them in a rear-facing child seat
bolted to the frame of the car if they are below a certain weight or age? 6
The decision to act in a way, which minimizes harm to the environment,
is a moral one. The decision to wash and recycle PET bottles rather than
putting them in with the garbage destined for the landfill 7 (assuming there
is no legal mandate on this subject where you live) may be admirable, but
is it moral? If one accepts that morality cannot be trivial, then law
eliminates morality by allowing one to exercise it only in trivial
environments where it cannot survive. "8
In contrast, law has an almost infinite capacity for triviality, and can
come to govern conduct at the most atomistic level. 9 In this respect, it is
16. See, e.g., Motor Vehicle Act, R.S.B.C. 1996, ch. 318 § 36.01-.03 (1985) (Can.) (requiring
specific types of child restraints depending upon the age and weight of the child passenger).
17. PET stands for polyethylene terephthalate and these products are classified by the
government as capable of being incinerated without releasing pollutants. See 40 C.F.R. § 60.561
(2004).
18. A surprising result of this progression of thought is as follows: to the extent the ability
to make moral decisions is a fundamental human freedom, then society becomes less free as law
expands. Freedoms are expanding in other respects, of course: we are free to buy any number of
consumer products, to watch hundreds ofchannels on television, and so forth. Some may argue that
moral decisions are involved in the exercise of these freedoms. I do not plan to debate this, other
than to note that the decision to wear fur or purchase shade grown coffee can only be trivial as a
moral decision when compared to the decision to have an abortion or seek treatment for alcoholism
(assuming the latter is not the result of a court order).
19. Potential examples are almost infinite in number. But see, e.g., EEC AGED CHEDDAR
CHEESE EXPORT REGULATIONS, SOR/9184 (Dec. 31, 1990).
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able to inhabit minute areas of terrain that are inhospitable to morality. A
possible counter-argument is that morality is in fact the collective of
innumerable small moral decisions made on a daily basis. Freedom to
make even minor decisions is increasingly displaced by the encroachment
of law into the minutiae of one's life. The rear-facing child seat example
mentioned above is an example of law pre-empting the ability of morality
to play any role because the degree of information involved is beyond
one's ability to process or act upon.2 °
Second, law displaces morality by being more comfortable to its human
hosts. To the extent a decision to act in a certain way involves an element
of morality (to have an abortion, for example), it is necessarily stressful as
well, possibly extremely so. By making the decision of how to act in a
certain situation, law frees its human carriers from the stress of having to
make their own judgments on the matter. Furthermore, by establishing
parameters of what is "legal," law invites society to conclude that any
conduct within those parameters is permitted and acceptable. As noted by
Ren6 Descartes in 1637, "The multitude of laws frequently furnishes an
excuse for vice."2 The recent corporate scandals involving Enron and a
number of U.S. telecommunications companies can be understood in this
light. While some of these scandals involved actual illegal conduct
(unauthorized document shredding in the case of Enron, or improper
accounting treatment in the case of Worldcom) and generalized fraud, for
the most part executives at these companies were able to inflate their
companies' stock prices, pay themselves huge bonuses and produce
A person who was, as of December 31, 1990, an eligible exporter pursuant to the
Aged Cheddar Cheese Export Quota Regulations or the EEC Aged Cheddar
Cheese Export Quota Regulations, 1983 is hereby confirmed as an eligible
exporter as of January 1, 1991, pursuant to these Regulations, and the person shall
retain the same export entitlement as that person held on December 31, 1990.
Id. § 3.
An eligible exporter shall, no later than June 30 of each year, send to the
Commission a report that establishes, to the satisfaction of the Commission, that
the eligible exporter has entered into agreements with one or more EEC importers
for the export of aged cheddar cheese in a total quantity at least equal to the export
entitlement held by that eligible exporter for the year ....
Id. § 6.
20. The role of information in the law-morality competition will have to be the subject of
subsequent consideration.
21. QUOTATIONARY, supra note 13, at 436 ("The multitude of laws frequently furnishes an
excuse for vice, and a state is better governed with a few laws which are strictly adhered to.")
(quoting DESCARTES, DISCOURSE ON METHOD 2 (1637)).
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misleading financial statements while acting in accordance with
established finely-tuned, detailed regulations. 2 The fact that these finelytuned, detailed regulations allowed conduct that effectively defrauded
investors, employees, and other stakeholders arguably illustrates how law
can displace morality as a factor in human affairs. The more law that
exists, the easier it becomes to forget that "some things that are legally
right, are not morally right," or that an aggregate of legal acts may actually
lead to an immoral result.23
By this point, the astute reader may already be aware of another aspect
of the law-morality dichotomy. Law is a collective institution, whereas
morality is primarily a matter of individual belief. This is not to say that
there is not such a thing as "community" morality, but morality can only
expand through prolonged contact among humans who have an ongoing
relationship with each other - friends, family, teachers, and other
respected people. Does President Bill Clinton receiving fellatio in the oval
office from an intern offend our sensibilities? Yes. Does it impact our own
individual morality? Probably not, but even if it does, it cannot compare
to the effect that discovering infidelity in one's own family may have on
the way one chooses to live one's life.
The third way in which law displaces morality in society is that unlike
morality, law does not require any sort of meaningful interpersonal
relationships to survive and expand. All law requires is a system for the
creation, dissemination, and enforcement of the law. This system is based
on language, written language in particular. Morality requires far less
language than law. Arguably, morality only requires conduct to survive
and disseminate itself,as noted above.24 In addition, some might argue that
morality requires some underlying system of beliefs, such as a religion,
perhaps, before it can even begin to establish and propagate itself to others
whether through language or otherwise.25 If religion is a necessary
environmental precondition for the survival ofmorality, the efforts of most
modem legal systems to minimize the presence and role of religion in
22. See, e.g., Peter Behr & April Witt, Visionary's Dream Led to Risky Business, WASH.

POST, July 28, 2002, at A01 (describing the initial stages when Enron management began using
accounting gimmicks to bolster its financial statements), availableat 2002 WL 24824030.
23. QUOTATIONARY, supra note 13, at 437 ("you must remember that some things that are
legally right are not morally right") (quoting Abraham Lincoln, in FRANCIS FISHER BROWNE, THE
EVERY DAY LIFE OF ABRAHAM LINCOLN, 2.6 (1887)).
24. Id. at 525 ("[Tlhe deed of one man to another tends ultimately to produce a like effect
upon both, be the deed good or bad.") (quoting HERBERT SPENCER, SOCIAL STATICS 3.20.7 (1851)).
25. The role of religion in the law-morality memetic competition would require a separate
analysis. It is of course interesting to speculate that, if religions are also types of memes, then
religion in certain forms such as highly dogmatic or fundamentalist systems, may, by providing
absolute rules of conduct to their believers, compete with morality in the same way that law does.
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education and other public spheres makes perfect sense from a Darwinian
standpoint.26
In any case, the symbiotic adaptation of language to law critically
handicaps the ability of morality to compete in modem society. Why is
this so? It is easy to find the law. One can read law books, consult a lawyer
or search on-line databases. There are any number of ways that one can
seek to transmit the conduct-governing information law represents. Law
will invariably be transmitted to society through language. Furthermore,
one does not have to agree with the conduct which the law requires or
prohibits. It is conveyed to society and one must structure their conduct in
conformity with it. In the course of obeying the law, one may transmit to
others, through conduct or language, the information one has obtained.
Morality is different. To learn about morality, one may look to books,
lawyers, parents, or respected figures in the community. The moral
information conveyed to us may not be in the form of language; it may be
based on a lifetime of conduct that one has observed, or has learned about
through very fact-specific experiences observed over time. However, for
this moral information to transmit itself, one has to first respect and wish
to emulate its source. Second, one has to agree with this moral information
as it applies to one's own specific situation. Thus the dissemination of
morality is a much slower, less certain process than the dissemination of
law because morality requires transformation, and catalytic action on the
part of its human hosts to be conveyed onward through society.
Therefore, as mentioned in the initial thesis, morality is losing and law
is winning in the Darwinian struggle for control of the "conduct-governing
norm" of the human social ecosystem (in most western societies, at least).
Popular media certainly seems to convey a message that society is
becoming more immoral. At the same time, the media informs the public
of the ever-increasing number of laws and regulations passed by our
leaders. 27 The result is more laws, but less morality.
Perhaps this is as it should be, or more accurately, as it needs to be.
Modem society has become too complex for individual morality to have
a role in society's governance. As the population of the world increases
and technology expands the ability of humans to do different things, the
26. The litigation recently before the U.S. Supreme Court regarding the legality of the
reciting in public schools of the pledge of allegiance, with its references to God, is but one example.
See, e.g., Elk Grove Unified Sch. Dist. v. Newdow, 124 S. Ct. 384 (2003) (granting writ of
certiorari); Richard Willing, HighCourt GrillsPledge Plaintiff,USATODAY, Mar. 25,2004, at 3A;
Richard Willing, Supreme Courtto ConsiderPledge,USATODAY, Oct. 14,2003, at 3A. A separate
analysis would be required to examine the role of religion in the law-morality memetic competition.
27. It is acknowledged that the present as somehow more immoral than the past has long been
a common theme of social commentators.
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universe of potential types of conduct that may be subject to governing
norms must also proportionately increase. Because of the limitations on
transmission of morality as discussed above, law may be the only way of
keeping up with and effectively governing this ever expanding universe of
conduct.
Maybe this progression is inevitable. If one accepts that morality also
includes immorality, and that everything said about the ability to make
moral decision applies equally to immoral decisions because they are
effectively the same thing - the same meme, then it cannot be possible
for law to inhibit the expansion of immorality without having the same
effect on morality as well.2" Restricting conduct that one considers to be
immoral is the primary reason society has laws in the first place, is it not?
Returning to the Darwinian roots of this argument, if law enables humans
to thrive and expand, its expansion within society may even make sense
from a biological perspective.
Perhaps, the preceding line of reasoning is just what the law tells
society to think. However, if law is simply a meme, a parasitic concept that
needs human hosts to survive, it may be capable of modifying behavior,
and conditioning people to think that they need more laws.29 Whether more
law and less morality is good for individuals, and whether human beings
need more law for their own survival may be another matter entirely.

28. The morality-immorality point may be viewed by some as mere semantic gaming. I
would note, however, that law has no antonyms, so the gaming is only possible on one side of the
dichotomy.
29. Research points to the ability of certain biological parasites to modify the behavior of
their hosts, and there is speculation that such parasites play a role in human behavior. See, e.g.,
James Randerson, All in the Mind?, NEW SCIENTIST, Oct. 26, 2002, at 41.

